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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR: TEZPUR  

 
G. R. Case No. 1136 of 2014 

Under section 448/324 of I.P.C  

(Arising out of Dhekiajuli PS Case No. 289 of 2014) 

 

    State of Assam 
     –Vs–  

Sri Bishnu Suren 

S/O: Sri Punaram Suren 

R/O: Mazgaon Pathar 

P/S: Dhekiajuli 

Dist: Sonitpur, Assam 

 
 

    ...Accused Person 
 

 
Present 

Smt. Neha Saikia 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 

Evidence recorded on: 22.06.2015, 28.10.2015, 17.12.2015&10.02.2016 

Charge Framed on: 11.03.2015 

Argument heard on: 12.12.2017 & 26.12.2017 

Judgment delivered on: 09.01.2018  

 

Appearing for the State: Sri N. K. Mishra, Ld. Addl. Public Prosecutor 

Appearing for the accused: Smt. D. Sinha, Ld. Advocate 

 

 
J  U  D  G  M  E  N  T 

1. BRIEF FACTS OF THE CASE: The case of the prosecution in brief is that 

the informant Sri Ram Nath Mardi resident of No-1, Pirakata under Dhekiajuli PS 

lodged an ejahar before the O/C, Dhekiajuli PS stating, inter-alia, that on 
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19.05.2014 at about 8:30 PM while no other person was at home except Smt. 

Padumoni Majhi and Smt. Kalpana Majhi, then the accused Sri Bishnu Suren along 

with one person entered into their house and caused them grievous injury by 

hitting them with a dao on their heads and thereafter, he fled away from the place 

of occurrence. The informant Sri Ramnath Mardi hence, lodged this case on behalf 

of his sister-in-law Padumoni Mardi and Smt. Kalpana Mardi.  

 
2. On receipt of the ejahar, O/C Dhekiajuli PS received the same and 

registered a case vide Dhekiajuli PS Case No. 289/14 u/s 448/326/34 of IPC and 

entrusted SI Rabindra Kr. Sarmah will take up and to complete the investigation of 

this case.    

 
3. The case was being investigated into and after completion of investigation 

police submitted charge sheet against the accused person namely, Sri Bishnu 

Suren u/s 448/325 of IPC. When the case came for trial, cognizance was taken 

against the said offences and summons was issued against the accused person.  

 
4. On appearance of the aforesaid accused person, copy of the relevant 

document was furnished to him and after hearing both the parties, the Ld. Court 

as per the order dated 11.03.2015 framed the formal charge u/s 448/324 of IPC 

and it was read over and explained to the accused person to which he pleaded not 

guilty and claimed to be tried. Thereafter, summons was issued to the PWs.   

 

5. POINTS FOR DETERMINATION: Upon the case set up by the 

prosecution, I have framed the following points for determination in this case in 

order to arrive at a definite finding as regards the matter in dispute: 

 

(i.) Whether the accused person on 19/05/2014 at about 8:30 PM 

committed house trespass by unlawfully entering into or 

unlawfully remaining in the house of the victims with intent to 

commit an offence of criminal trespass and house trespass and 
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thereby committed offence under section 448 of IPC, as 

alleged? 

 

(ii.) Whether the accused person on 19/05/2014 at about 8:30 PM 

voluntarily cause hurt to the victims namely Padumoni Mardi 

and Kalpana Mardi by means of a dao, which is an instrument 

for cutting or stabbing and thereby committed offence under 

section 324 of IPC, as alleged? 

 

6. The prosecution side in order to prove its case against the accused person 

adduced evidence of as many as seven witnesses and also examined the 

Medical Officer and the Investigating Officer in support of the prosecution case 

and after hearing both the parties, the prosecution evidence was closed and 

further proceeding was also closed. On closer of PWs‟ evidence, statement of the 

accused person, Bishnu Suren was recorded u/s 313 Cr.PC. The plea of defence is 

of total denial. The defence chose not to adduce any evidence in support of their 

case.  

 
ARGUMENTS 

7. I have heard both the parties. I have heard the learned counsel for the 

accused person who submitted that there is no material against the accused 

person; as such the accused person needs to be acquitted. On the other hand Ld. 

Asst. Public Prosecution submitted that there is sufficient materials found against 

the accused person as such, accused person is required to be convicted. 

 
 

EVIDENCE FOR THE PROSECUTION SIDE 

8. PW 1, Sri Ram Nath Mardi, who is the informant of this case has stated 

in her evidence-in-chief that on 19.05.2014 at about 8:30 PM accused Bishnu 

Suren entered their into house and caused cut injury to his sister-in-law Padumoni 

Mardi and Smt. Kalpana Mardi, due to which they sustained grievous injuries. 
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When they made hue and cry the accused fled away from the place. On the day of 

alleged incident, since there was a Jeth Puja meeting in the village no male person 

was present in the house. After the incident, the injured persons were taken to 35 

bedded village hospital but the victims were referred to TMCH for further 

treatment. He heard the entire incident from his sister-in-law and he also heard 

the hue and cry. He informed the matter to Dhekiajuli Police station. Ext 1 is the 

ejahar Ext 1 (1) is signature. 

 
9. In his cross examination, PW-1 stated that on the date of the alleged 

incident, a meeting in connection to Jeth Puja was held in the house of one 

Samrat Mardi which is about 5 minutes away from his house. The house of Sukura 

Suren, Mano Mardi, Jibon Basumatary, Fagu Murmu etc are there near the place 

of occurrence. The informant‟s family had good relation with the accused person 

and till then he does not know why the incident took place. The house of the 

accused is very near to them. The victims were given first aid in the Junglebasti 

Hospital. After hearing hue and cry when the informant reached the lace of 

occurrence, Sukura Suren and his wife were already present there and when the 

victim Padumoni informed him about the incident the lady present there heard 

about it. The house where the incident occurrence had four rooms and when he 

reached there he saw both the victims were bleeding profusely sitting in the 

compound outside the house. At about 9 PM both the victims were taken to the 

hospital through 108 Ambulance and after reaching hospital he went to the police 

station alone. He does not know the name of the person who wrote the ejahar. 

Padumoni sustained severe injuries on her head and Kalpana had only one injury. 

He denied the fact that he did not state before the police that on the day of 

alleged incident, since there was a Jeth Puja meeting in the village no male person 

was present in the house. He also denied the fact that he heard the entire incident 

from his sister-in-law and he also heard the hue and cry. He denied the fact that 

the accused did not enter into the house of the victims and his sister-in-law 

Padumoni did not mention about the name of the accused who had committed the 
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crime. He also denied the fact that he lodged this case against the accused out of 

suspicion.  

 
10. PW 2, Sri Arjun Mardi corroborated the same with PW 1 that on 

19.04.2014 in their absence accused entered into their house and gave three cut 

injuries on the head of Padumoni and when she made hue and cry Kalpana went 

to see her and at that time accused hit her too and both sustained severe injuries 

and thereafter, both were taken to the hospital and after hearing hue and cry 

when people gathered the accused fled away from the place of occurrence. Both 

PW 1 and PW 2 corroborated about the time and place.  

 
11. In his cross examination, PW 2 stated that when he returned from the 

meeting the accused already fled away. He had not seen the accused committed 

the alleged offence. The victims were at first taken to Junglebasti Hospital and 

they were kept about for 10 minutes and Padumi got stitches. After 15 days of the 

alleged incident police interrogated him. Both PW 1 and PW 2 corroborated about 

injuries and hospital. He denied the fact that he did not state before the police 

that when the accused entered into their house and gave three cut injuries on the 

head of Padumoni and when she made hue and cry Kalpana went to see her and 

at that time accused hit her too and both sustained severe injuries. He admitted 

the fact that a meeting in connection to Jeth Puja was held in the house of one 

Samrat Mardi which is about 5 minutes away from his house. 

 
12. PW 3, Smt. Padumoni Mardi, who is one victim of this case has stated 

that when her husband Arjun Mardi went to attend a meeting in the village on the 

same date and time as stated by PW 1 and PW 2 the accused came to her house 

and asked her who is she and when she light on her torch she identified the 

person to be the accused person. Accused suddenly hit her on her head with a 

dao and when she made a cry her elder daughter Kalpana came out of the room 

and shouted and at that time the accused hit her too. Both of them fell down and 

thereby the people nearby gathered, accused fled away before the villagers 

gathered in the place of occurrence. She informed the matter to Anjali 
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Basumatary, her husband, Jonali Murmu, Jibon Basumatary etc. and then she fell 

unconscious. Later she found herself to be in the hospital and got the information 

that her brother-in-law lodged an ejahar. 

 

13. In her cross examination, PW 3 stated that the aforementioned persons 

are still alive. At the time of the alleged incident all the four children were at 

home. The original house of the accused is at Hograjuli but at the time of the 

alleged incident he used to stay near their house. The house of Manu Mardi, Jonali 

Murmu are near to their house. Mantu and Suren are both uncle‟s of the accused. 

She admitted that they do not have any personal enmity with the accused. He 

used to visit their place when he was small. At the time of occurrence of the 

incident it was dark and there was no electricity. They had three rooms in their 

house and the accused hit her in the kitchen and rice godown and the accused cut 

her daughter in the compound. She stated that the accused hit her five times and 

her daughter once. She regain her consciousness after five days and her daughter 

after one day of the alleged incident at Tezpur hospital. She stated that she was 

examined by police after 15 days at home. She denied the fact that she did not 

state before the police that the accused came to her house and asked her who is 

she and when she light on her torch she identified the person to be the accused 

person and when she made a cry her elder daughter Kalpana came out of the 

room and shouted and at that time the accused hit her too. She informed the 

matter to Anjali Basumatary, her husband, Jonali Murmu, Jibon Basumatary etc. 

She further denied the fact that police did not seized the blood stains clothes of 

her and her daughter. 

 
14. PW 4, Smt. Kalpana Mardi, who is the victim of this case has stated in 

his evidence-in-chief that she knows the accused person as well as the informant. 

The incident took place about a year ago at about 8:30 PM at night. She stated 

that on the date of the alleged incident, while she was studying in her room, her 

mother went to bring some rice from another room, suddenly she heard hue and 

cry and when she came out and saw the accused stabbing her mother by means 
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of a dao in her head and her mother fell down in the ground. She further stated 

that the accused also cut her too with a dao in her head and when nearby people 

gathered the accused fled away from there.  

 
15. In her cross examination, she stated that at the time of the alleged 

incident she along with her mother, sister and two brothers were there at home. 

She stated that the distance between the kitchen and the room that she was 

studying is about 25 feet away and the rice godown is about 25 feet away and her 

siblings were also studying in her room. She further stated that she saw her 

mother lying down infront of the house compound and her mother had cut injury 

on her head. She also stated that the accused hit her on her forehead once and 

then she feel down unconscious. After one day she regain her consciousness and 

her mother after one week. She was admitted in T.M.C.H Hospital for one week 

and her mother for 15 days. She stated that when she regain her consciousness 

her clothes were stained with bloods. She stated that she was interrogated after 

15 days of the incident but she does not know her clothes were seized by the 

police.  She denied the fact that she did not state before the police that “on the 

date of the alleged incident, while she was studying in her room, her mother went 

to bring some rice from another room, suddenly she heard hue and cry and when 

she came out and saw the accused stabbing her mother by means of a dao in her 

head and her mother fell down in the ground. She further stated that the accused 

also cut her too with a dao in her head.” 

 

16. PW 5, Sri Manik Mardi corroborated the same incident along with the 

other PWs are stated above, the date and time and the manner how the accused 

committed the offence. He stated that when he heard hue and cry he went along 

with Arjun Mardi and Ram Nath Mardi and saw that Padumoni Mardi was lying 

unconscious in the house compound. When he enquired, the victim named Bishnu 

Suren to have done the offence to her. Thereby, she was taken to TMCH after 

being referred from Junglebasti hospital.  
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17. In his cross examination, he denied the fact that he did not state 

before the police that on the date of the alleged incident when he heard hue and 

cry he went along with Arjun Mardi and Ram Nath Mardi and saw that Padumoni 

Mardi was lying unconscious in the house compound. When he enquired, the 

victim named Bishnu Suren to have done the offence to her. Thereby, she was 

taken to TMCH after being referred from Junglebasti hospital. However, he 

admitted that Arjun Mardi is his cousin brother.  

 

18. PW 6, Dr. Kumud Lal Borah, who is the M.O of this case had appeared 

before this court after receiving summon has stated that on 20.05.2014 he was 

posted as medical officer in casualty at TMCH, Emergency Department. On that 

day, he had examined Padumoni Mardi in reference to Dhekiajuli PS case No. 

289/2014. On police requisition the patient gave him history of alleged physical 

assault by some unknown person. He further deposed that there was no history of 

loss of consciousness or vomiting or ENT bleed. Patient was initially treated at 

Dhekiajuli CHC. He also stated that after examination he found as follows: “There 

were multiple stitched wounds of about 1 cm in length over the scalp on the right 

side.”  He admitted that the type of injury was simple caused by sharp weapon. 

He identified the injury report as Ext 2 wherein he put his signature as Ext 2 (1). 

Moreover, he stated that thereafter on the same day he examined another 

Kalpana Mardi in reference to Dhekiajuli PS case No. 289/14 and on examination 

he found her vitals to be stable. The said patient also gave history of physical 

assault by unknown on 19.05.2014 at about 8 PM. On examination, he found as 

already stitched incised wound about 3 cm x 1 cm over the frontal area of the 

scalp. He admitted that the nature of injury is simple said to be caused by sharp 

object. He identified the injury report as Ext 3 wherein he put his signature as Ext 

3 (1). 

 
19. In his cross examination, he stated that he does not know the patients 

personally. He stated that he has not mentioned the name of the escort who had 

identified the patient before him. He stated that the patients were treated in the 
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outdoor department. He stated that they maintained patient register. Both the 

patients were already treated before the Dhekiajuli CHC before they were brought 

before him. He stated that the patient told that they were assaulted by unknown 

person. He admitted that he has not mentioned the type of weapon. He stated 

that the injury reported can be sustained by falling on sharp weapon.  

 
20. PW 7, Sri Robindra Kumar Sarkar, who is the Investigating Officer of 

this case had appeared before this court after receiving summon has stated that 

on 19.05.2014 he was posted at Dhekiajuli PS as Attached Officer and on that day 

one Ramnath Mardi lodged an written ejahar before the O/C, Dhekiajuli PS. 

Accordingly, the O/C, Dhekiajuli PS registered the said ejahar as Dhekiajuli PS 

Case No. 289/14 under section 448/323/34 of IPC and entrusted him for 

investigation. Thereafter, he recorded the statement of the informant in the police 

station. He stated that on 20.05.2014 he visited the place of occurrence, prepared 

the sketch map and also recorded the statement of the witnesses at the place of 

occurrence. Thereafter, on 16.01.2015 he arrested the accused person and 

forwarded him to Court. He stated that collected the medical report of the victims. 

On completion of investigation, he submitted charge sheet against the accused 

person, namely, Sri Bishnu Suren u/s 448/323 of IPC. The prosecution side 

exhibited the sketch map as Ext 4 wherein he put his signature as Ext 4 (1). The 

prosecution side also exhibited the charge sheet as Ext 5, wherein he put his 

signature as Ext 5 (1). 

 
21. In his cross examination, PW 6 stated that he had not recorded the 

statement of the writer of Ext 1 and also not recorded the statement of Manu 

Mardi and Pagu Murmur mentioned in Ext 4. He stated that he did not know 

whether the injured persons were already treated somewhere before he started 

the investigation. He stated that he had not seized any weapon of offence. He 

admitted that PW 1/Ram Nath Mardi had not stated before him that “on the day of 

alleged incident, since there was a Jeth Puja meeting in the village no male person 

was present in the house. The son of his sister-in-law heard about the incident 

and his sister-in-law knows the accused person and the victims were taken to 
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Junglebasti Hospital.” He admitted that PW 2/Arjun Mardi had not stated before 

him that “the accused gave three cut injuries on the head of Padumoni and when 

she made hue and cry Kalpana went to see her and at that time accused hit her 

too by a dao.“ He admitted that PW 3/Padumoni Mardi had not stated before him 

that “the accused asked her who is she and when she light on her torch she 

identified the person to be the accused person and when she made a cry her elder 

daughter Kalpana came out of the room and shouted and at that time the accused 

hit her too. She informed the matter to Anjali Basumatary, her husband, Jonali 

Murmu, Jibon Basumatary etc.” He also admitted that PW 4/Kalpana Mardi had 

not stated before him that “on the date of alleged incident, while her mother went 

to get some rice, the accused had strike her mother by means of a dao in her 

head.” He further admitted that PW 5/Sri Manik Mardi had not stated before him 

that “at the time of alleged incident, while he was in the house of Samara Mardi 

attending a meeting regarding some puja, he heard hue and cry from the house of 

Arjun Mardi and when he went to see what had happened, he saw Padumani was 

lying injured in the ground and when he asked what had happened, the victim told 

the name of the accused person. He denied the suggestion that he had 

investigated the case properly as per law. 

 

DECISION AND REASONS THEREOF 

 
22. For the purpose of convenience, both the points for determination are 

discussed together: 

 
23. Now, to constitute the offence of house trespass, entering into or 

remaining in any building, tent or vessel used as a human dwelling or any building 

used as a place of worship, or as a place for custody of property is necessary. 

Such entry or remaining should be with intent to commit an offence or to 

intimidate, insult or annoy any person in possession of such property, or if the 

entry was lawful such entry will lead to house-trespass if the offender unlawfully 

remains there with intent thereby to intimidate, insult or annoy any such person, 

or with intent to commit an offence. In the instant case, all the PWs stated that 
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accused Bishnu Suren went inside the house of the informant and he committed 

the alleged offence. As per the version of prosecution, accused Bishnu Suren 

attacked one victim Padumoni and her daughter Kalpana when Padumoni went to 

get some rice from a room and after hearing her cry, her daughter Kalpana went 

there and she was also cut injured by the accused with the same dao which he 

used to hit her mother. Now, among the PWs, evidence of PW 1, PW 2 and PW5 

are not eye-witness. They have not seen the incident themselves by their own 

eyes, but soon after the incident they attended the place of occurrence and saw 

both the victims in a very serious condition floated in blood, PW 6 and PW 7 are 

official witnesses and PW 3 and PW 4 are eye-witnesses and also the victims. 

 
24. The evidence of PW 3 and PW 4 being the victims as well as the eye-

witnesses stated that the accused entered into their house at night and caused 

grievous hurt to both them and when nearby people gathered in the place of 

occurrence the accused fled away. The other witnesses have admitted that they 

have not seen the accused anywhere in the place of occurrence but they 

witnessed both the victims with grievous injury on their head bleeding profusely 

and lying in unconscious state. The prime witnesses to this case, both the victims‟ 

version regarding the alleged incident can be regarded as truthful, reliable and 

trustworthy because a victim alone can state in a better way how and what had 

happened in true sense.  Now, in reference to this I would like to refer the case of 

Vadivelu Thevar v. State of Madras (AIR 1957 SC 614) where the Apex 

Court had gone into the controversy of Sole witness and divided the nature of 

witnesses in three categories, namely, wholly reliable, wholly unreliable and lastly, 

neither wholly reliable nor wholly unreliable. In the case of the first two categories 

this Court said that they pose little difficulty but in the case of the third category 

of witnesses, corroboration would be required. The relevant portion is quoted as 

under: (AIR p. 619, paras 11-12) 

“Hence, in our opinion, it is a sound and well-established rule of law 

that the court is concerned with the quality and not with the 

quantity of the evidence necessary for proving or disproving a fact. 
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Generally speaking, oral testimony in this context may be classified 

into three categories, namely: (1) Wholly reliable. (2) Wholly 

unreliable. (3) Neither wholly reliable nor wholly unreliable. In the 

first category of proof, the court should have no difficulty in coming 

to its conclusion either way, it may convict or may acquit on the 

testimony of a single witness, if it is found to be above reproach or 

suspicion of interestedness, incompetence or subornation. In the 

second category, the court equally has no difficulty in coming to its 

conclusion. It is in the third category of cases that the court has to 

be circumspect and has to look for corroboration in material 

particulars by reliable testimony, direct or circumstantial. There is 

another danger in insisting on plurality of witnesses. Irrespective of 

the quality of the oral evidence of a single witness, if courts were to 

insist on plurality of witnesses in proof of any fact, they will be 

indirectly encouraging subornation of witnesses.” 

 
25. Vadivelu Thevar case was referred to with approval in the case of Jagdish 

Prasad v. State of M.P., AIR 1994 SC 1251. This Court held that as a general 

rule the court can and may act on the testimony of a single witness provided he is 

wholly reliable. There is no legal impediment in convicting a person on the sole 

testimony of a single witness. That is the logic of Section 134 of the Indian 

Evidence Act, 1872. But, if there are doubts about the testimony the courts will 

insist on corroboration. It is for the court to act upon the testimony of witnesses. 

It is not the number, the quantity, but the quality that is material. The time-

honoured principle is that evidence has to be weighed and not counted. On this 

principle stands the edifice of Section 134 of the Evidence Act. The test is whether 

the evidence has a ring of truth, is cogent, credible and trustworthy, or otherwise.  

The above position was highlighted in Sunil Kumar v. State Govt. of NCT of 

Delhi (2003) 11 SCC 367. 
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26. Moreover, the evidence of other witnesses also could not be totally 

disregarded since they saw both the victims in terrible state. All of them 

corroborated the same in regard to date, time, the manner how the accused 

committed the offence and the scenario as to how the incident took place and 

about the male members of the family who had gone for attending a village 

meeting. They corroborated as to the hearing of noise that is hue and cry of the 

said victims and when they came they saw the victims in a very deliberate state. 

On the other hand when PW 5, Sri Manik Mardi heard hue and cry he went along 

with Arjun Mardi and Ram Nath Mardi to the place of occurrence and saw that 

Padumoni Mardi was lying unconscious in the house compound. When he 

enquired, the victim named Bishnu Suren to have done the offence to her. PW 2 

even stated that when the accused came to her house, it was dark and when she 

light on her torch she identified the person to be the accused person, Bishnu 

Suren. 

 
27. In the present case, the medical testimonies revealed that the victim, 

Padumoni Mardi had multiple stitched wounds of about 1 cm in length over the 

scalp on the right side.” Patient was initially treated at Dhekiajuli CHC which was 

admitted by the victim herself. The MO admitted that the type of injury was 

simple, caused by sharp weapon. He identified the injury report as Ext 2 wherein 

he put his signature as Ext 2 (1). Moreover, he stated that thereafter on the same 

day he examined another Kalpana Mardi in reference to Dhekiajuli PS case No. 

289/14 and on examination he found her vitals to be stable. The said patient also 

gave history of physical assault by unknown on 19.05.2014 at about 8 PM. On 

examination, he found as already stitched incised wound about 3 cm x 1 cm over 

the frontal area of the scalp. He admitted that the nature of injury is simple said 

to be caused by sharp object. He identified the injury report as Ext 3 wherein he 

put his signature as Ext. 3 (1). He also admitted that the both the victims had 

already stitches in their wounds and before his examination, they already had 

treatment in another hospital.  
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28. On the existence of facts, the vital question crops up, how did both the 

victims, Padumoni Mardi and Kalpana Mardi sustained injuries. If not accidental, 

who had caused them injury? The accusation has been made against the accused 

person under section-324 of IPC by the prosecution. The cardinal principle of 

Criminal Jurisprudence that the accusation or the charge against the accused 

person is to be proved beyond all reasonable doubt against the accused person. 

It‟s significant to note that in order to bring home the offence under section-324 

IPC, the prosecution shall prove the following ingredients-(1) The accused caused 

bodily pain, disease of infirmity. (2) He did so intentionally, or with the knowledge 

that his act will cause bodily pain, disease of infirmity. (3) It was caused by any 

instrument for shooting, stabbing of cutting or any instrument which, used as a 

weapon of offence, in likely to cause death or by means of any poison or corrosive 

substance which it is deleterious to the human body to inhale, to swallow or to 

receive blood or by means of any animal. The hurt was caused “voluntarily”, as 

defined in Section 39 IPC. „Voluntarily‟ is defined under section 39 IPC as – a 

person is said to cause an effect „voluntarily‟ when he caused it by means whereby 

he intended to cause it , or by means which, at the time of employing those 

means, he knew or had reason to believe to be likely to cause it. 

 
29. Both PW 1 and PW 2 corroborated about injuries and name of the hospital 

that they had taken the victims for treatment. They first took them to the 

Junglebasti hospital and later was referred to TMCH. PW 3 stated that the accused 

hit her five times and her daughter once. She regain her consciousness after five 

days and her daughter after one day of the alleged incident at Tezpur hospital and 

only after 15 days police recorded their statement. PWs stated that they do not 

have any enmity with the accused earlier, so there is no reason that they would 

hurt themselves in such a severe way and fabricate a false story against the 

accused with whom they do not have any earlier issues. Defence failed to shake 

and demolish the evidences of PW 1, PW 2 and PW 5. They have seen the injury 

of the victims immediately after the incident. After going through the entire 

evidences, I did not find any major contradiction or omissions on the evidences of 
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the prosecution witnesses. Accused had no defence evidences except his denial 

statement. Defence side failed to shake or demolish the evidences of the 

prosecution side. I do not find any reason to disbelieve the evidences available 

with the record. The prosecution has succeeded to show the facts that the 

accused had assaulted both the victims and caused injury on their head. However, 

it is seen that the prosecution has however failed to produce the weapon used for 

causing such harm though the victims stated that the accused assaulted them 

with a Dao. Neither I/O seized the weapon of the offence. But, mere non-

recovery of weapon of offence is not a factor from which the accused person 

can get any benefit. In Mohinder vs. State, 2010 VII AD (Delhi) 645, it was 

held that non-recovery of weapon of offence during investigation is not such an 

important factor to neutralize the direct evidence of complicity of accused in the 

murder of deceased. And does not make the case of the prosecution fatal. 

 
30. In this case, the I/O stated in his cross examination that the PWs had not 

stated him about the matter as they have deposed it in their examination-in-chief 

but after careful examination of the statement made u/s 161 CRPC, it is found that 

the PWs evidence have corroborated with that of the statement made u/s 161 CPC 

with that of the evidence in examination-in-chief. Another important aspect the 

defence tried to bring out and shake the testimony by putting question in the 

cross-examination of PW 5, Manik Mardi who happened to be the cousin brother 

of the Informant, I would like to refer an important decision in regard to evidence 

of interested witness. In Hari Obula Reddy and Ors. Vs. The State of Andhra 

Pradesh, (1981) 3 SCC 675, a three-judge Bench of this Court observed: “it is 

well settled that interested evidence is not necessarily unreliable evidence. Even 

partisanship by itself is not a valid ground for discrediting or rejecting sworn 

testimony. Nor can it be laid down as an invariable rule that interested evidence 

can never form the basis of conviction unless corroborated to a material extent in 

material particulars by independent evidence. All that is necessary is that the 

evidence of interested witnesses should be subjected to careful scrutiny and 

accepted with caution. If on such scrutiny, the interested testimony is found to be 
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intrinsically reliable or inherently probable, it may, by itself, be sufficient, in the 

circumstances of the particular case, to base a conviction thereon." 

 
31. In the present case, I do not find any major contradiction either in the 

evidence of the witnesses or any conflict in medical or ocular evidence which 

would tilt the balance in favour of the accused person. The minor improvements, 

embellishments etc., apart from being far yield of human faculties are insignificant 

and ought to be ignored since the evidence of the witnesses otherwise 

overwhelmingly corroborate each other in material particulars. The witnesses were 

natural and most probable and their presence at the place of occurrence 

immediately after the commission of crime is expected, being close relatives and 

neighbours. Undoubtedly, there is nothing on record to show as what could be the 

motive behind the commission of the offence by the accused. However, it can be 

difficult to understand the motive behind the offence. The issue of motive 

becomes totally irrelevant when there is direct evidence of a trustworthy witness 

regarding the commission of the crime. In the instant case, the ocular evidence is 

supported by the medical evidence. There is nothing on record to show that the 

accused had received any grave or sudden provocation from the victims or that 

the accused had lost his power of self -control from any action of either of the 

victims. In Shivji Genu Mohite vs. State of Maharashtra, AIR 1973 SC 55, 

this Court held that in case the prosecution is not able to discover an impelling 

motive, that could not reflect upon the credibility of a witness proved to be a 

reliable eye-witness. Evidence as to motive would, no doubt, go a long way in 

cases wholly dependent on circumstantial evidence. Such evidence would form 

one of the links in the chain of circumstantial evidence in such a case. But that 

would not be so in cases where there are eye- witnesses of credibility, though 

even in such cases if a motive is properly proved, such proof would strengthen the 

prosecution case and fortify the court in its ultimate conclusion. But that does not 

mean that if motive is not established, the evidence of an eye-witness is rendered 

untrustworthy. 
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32.  It is settled legal proposition that even if the absence of motive as alleged 

is accepted that is of no consequence and pales into insignificance when direct 

evidence establishes the crime. Therefore, in case there is direct trustworthy 

evidence of witnesses as to commission of an offence, the motive part loses its 

significance. Therefore, if the genesis of the motive of the occurrence is not 

proved, the ocular testimony of the witnesses as to the occurrence could not be 

discarded only by the reason of the absence of motive, if otherwise the evidence 

is worthy of reliance. (Vide Hari Shankar Vs. State of U.P., (1996) 9 SCC 40; 

Bikau Pandey & Ors. Vs. State of Bihar, (2003) 12 SCC 616; and Abu 

Thakir & Ors. Vs. State of Tamil Nadu, (2010) 5 SCC 91). 

 

33. DECISION: In the result it is held that the prosecution has proved the 

case beyond all reasonable doubt against the accused person, Bishnu Suren. The 

accused is held guilty of the offence U/S 448/324 of IPC and he is 

CONVICTED accordingly.  

 
DISCUSSION ON RELEASE OF ACCUSED ON PROBATION 

 
34. Considering the nature of the offence which is done against women and its 

impact both on society and in the lives of those affected by such offences, I am 

not inclined to extend the benefit of section 360 CRPC or sections 3 and 4 of the 

Probation of Offender‟s Act to the accused person. The accused committed a 

heinous crime even to a girl child, which cannot be overlooked.   

 
SENTENCE HEARING 

35. Heard the accused on the point of sentence. He stated that he has his old 

parents at his home and also two younger brothers to look after and he is the sole 

earner of his house. So, he prayed for leniency. He stated that he already had 

undergone 42 days of imprisonment earlier. Considering all aspects and the facts 

and circumstances of the case I am of the considered opinion that the accused 

should be dealt leniently. Also heard the Ld. APP.  
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ORDER 

36.  Hence, I sentence the accused person, Sri Bishnu Suren to undergo S.I 

for THREE MONTHS for the offence u/s 448 IPC and S.I for NINE MONTHS and 

a fine of Rs. 3000/-(Three Thousand only) for the offence u/s 324 IPC in 

default to undergo S.I for 1 month.  

 

37. The sentence of punishment shall run concurrently. 

 

38. The period of detention undergone by the accused, if any, to be set off 

against the sentence of imprisonment as per provisions of section 428 CrPC.   

 

39. The amount of fine, if realised is to be paid to the victims. 

 

40. Furnish free copies of judgment to the convict. 

  
Given under my Hand and Seal of this Court on this the 9thday of 

January, 2018. 

 

(Smt. Neha Saikia) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur 

 
Dictated and corrected by me:- 

 
      (Smt. Neha Saikia) 
Judicial Magistrate First Class,  
        Sonitpur: Tezpur  
 
Dictation taken and transcribed by me: 

 (Janmoni Deka) -Steno-  
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

PW 1:  Sri Ram Nath Mardi  

PW 2:  Sri Arjun Mardi 

PW 3:   Smt. Padumoni Mardi 

PW 4:  Miss Kalpana Mardi 

PW 5:  Sri Manik Mardi  

PW 6:  Dr. KumudLal Borah, M/O 

PW 7:  Sri Robindra Kumar Sarkar, I/O 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits:  

Ext 1  : FIR  

Ext 1 (1) : Signature of PW 1 

Ext 2  : Injury Report of Padumoni Mardi 

Ext 3  : Injury Report of Kalpana Mardi 

Ext 4  : Sketch Map 

Ext 5  : Charge Sheet 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 


